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Review of Major Harmonisation Efforts
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The goal of the article is to review selected initiatives on harmonising the legal framework for 
international e-commerce. The article focuses on the achievements of two institutions with the 
greatest achievements in the field of harmonisation of the rules of international trade, i.e. the 
United Nations Commission on International Trade Law (UNCITRAL) (global dimension) 
and the European Commission (regional level of the European Union). Taking up this issue 
is justified by the fact that in spite of the dynamic increase in the absolute number of e-com-
merce transactions, a vast majority of them are domestic transactions within particular coun-
tries. In order to better use the potential of the Internet in international trade, it is necessary 
to further harmonise regulations on online transactions at the international level. The article 
points to significant achievements in terms of harmonisation of regulations on e-commerce 
within the EU, and the simultaneous lack of significant progress in terms of harmonisation 
in a broader global perspective. 
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Transgraniczny handel elektroniczny – mit czy rzeczywisto . 
Przegl d g ównych dzia a  harmonizacyjnych

Celem artyku u jest przegl d wybranych inicjatyw harmonizuj cych ramy prawne mi dzyna-
rodowego handlu elektronicznego. Artyku  koncentruje si  na dokonaniach dwóch instytucji 
o najwi kszym dorobku w zakresie harmonizacji uregulowa  handlu mi dzynarodowego, tj. 
Komisji Narodów Zjednoczonych ds. Mi dzynarodowego Prawa Handlowego (wymiar glo-
balny) i Komisji Europejskiej (wymiar regionalny Unii Europejskiej). Podj cie tego zadania 
uzasadnione jest faktem, e dynamiczny wzrost znaczenia handlu elektronicznego w niewiel-
kim stopniu dotyczy transakcji transgranicznych. Z kolei wi ksze wykorzystanie potencja u 
Internetu w handlu mi dzynarodowym wymaga szerokiej harmonizacji uregulowa  prawnych 
w uj ciu mi dzynarodowym. Artyku  wskazuje na znacz ce osi gni cia, je li chodzi o har-
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1. Introduction

Since its dawn, tied to the development 
of trade in cities of the Mediterranean Sea 
basin, then in cities of medieval Europe, 
commercial law has always had an interna-
tional character. It loses that nature in the 
period of absolutism (16th–18th centuries), 
as states start extending legal restrictions 
imposed on trade. At least that is what hap-
pens in continental Europe; because in the 
meantime, since the 11th century, England 
has been developing a separate system of 
case law – the so-called common law. 

The co-existence of various domestic 
legal orders, sometimes varying substan-
tially from each other not only in terms of 
solutions to detailed issues but also in their 
approach to legal issues, together with the 
concurrent progress of international trade, 
creates two problems. On the one hand, it 
prompts the need to establish rules deter-
mining which legal system is applicable to 
a situation or legal relation with a foreign 
element (conflict-of-law rules, or in a wider 
sense – international private law); on the 
other hand, in the face of the growing com-
plexity of legal matters1, it calls for harmo-
nisation of commercial law.

However, it is only the 19th century that 
brings a dynamic development of inter-
national commerce and thus gives rise to 
the process of establishing international 
commercial law. The traditional method 
of establishing the international commer-
cial law consists in drafting international 
agreements (conventions). Besides the tra-
ditional method, the soft method has garne-
red a lot of support over the past decades, 
which involves the creation of template 
regulations, model laws, legal manuals, 
guidelines of international organisations 
(like the OECD), etc., where these tem-

plates are to be used by the state when 
creating external law or by the parties to 
the agreement, by way of including these in 
the content of the agreements concluded2. 
What is more, specific unifying solutions 
have been devised in the EU under the 
integration method, which creates the EU 
law or harmonises the legislation in the 
member states.

Inasmuch as the traditional method 
involves the laborious path of drafting 
conventions, which hardly ever become 
common3, and the soft method, though 
easier to implement and thus more readily 
applied, has limited effectiveness, one may 
safely consider the method of creating stan-
dardised law within the EU as one of the 
most effective. And yet, its chief shortco-
ming is that the scope of this method is 
limited to the EU member states.

From the e-commerce perspective, it 
would be best to globally harmonise the 
entirety of commercial rules. However, the 
road to such far-reaching standardisation 
is still long, even though there are certain 
achievements in respect of the unification 
process, with regard to both B2B trade as 
well as B2C trade. 

Both classic rules of private internatio-
nal law, settling conflicts of laws, as well as 
the strive towards unification of material 
commercial law on a global scale, refer to 
international trade in the sense of classic 
cross-border transactions4. However, tech-
nological changes brought on by the 21st 
century have shaped a new perspective: the 
perspective of truly cross-border commer-
cial traffic. Online transactions are charac-
terised by detachment from space; classic 
linking factors, connecting a certain situ-
ation or legal relationship with a concrete 
legal system, are increasingly ill-adapted to 
virtual reality. What arises are questions 
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on the applicability of classic norms of 
international private law, as well as of the 
standardisation achievements to date with 
regard to commercial contract law and in 
relation to the needs of cross-border trans-
actions concluded online; one may ask to 
what extent the current legal framework 
eases the use of the Internet in internatio-
nal trade – and to what extent it hampers 
that use, by erecting barriers.

In this respect, one ought to pay atten-
tion to the solutions adopted in the Uni-
ted Nations Convention on Contracts for 
the International Sale of Goods, as well 
as in the EU law. One should in particu-
lar consider the consequences, for cross-
-border e- commerce in general for traders 
and for consumers alike, brought on by the 
Directive 2011/83/EU of the European Par-
liament and of the Council of 25 October 
2011 on consumer rights (Consumer Rights 
Directive or CRD). What will be of chief 
significance in the future are legislative 
measures taken in relation to the European 
Union, aimed at carrying out the Digital 
Single Market strategy adopted on 6 May 
2015 by the European Commission.

2. Contracts for the International 
Sale of Goods

Since 1 June 1996, Poland has been 
bound by the United Nations Convention 
on Contracts for the International Sale 
of Goods, drafted in Vienna on 11 April 
1980 (Vienna Convention). Consequently, 
at the moment the Vienna Convention is 
the applicable law for a majority of inter-
national sale contracts of the professional 
(B2B) kind. The significance of the Vienna 
Convention for international trade stems, 
first of all, from its universal validity: it has 
been already ratified by 85 states (status as 
of 3.5.2016), which represent about 75% of 
the world trade, including all continental 
European countries; secondly, it stems from 
the opt out solution adopted in the Vienna 
Convention: provisions contained therein 
directly bind the parties to a sales contract, 
unless they agreed to the contrary (i.e. the 
parties to a contract may, in line with rela-
tively binding provisions, freely determine 
detailed solutions to various issues in the 
contract, without having to adhere to solu-
tions adopted in the Vienna Convention; 
moreover, they may exclude provisions 
of the Vienna Convention in part or as 

a whole; however, if they fail to do so, the 
Vienna Convention will be applicable). This 
concerns both situations when the parties to 
a contract for the sale of goods have their 
place of business in contracting states, as 
well as situations when the law applicable 
to a contract is the law of a contracting state 
(based on conflict-of-laws regulations, inc-
luding the case when the parties to a con-
tract select the applicable law)5.

The binding force of the Vienna Con-
vention means that different legal regimes 
apply to contracts of sale within the confi-
nes of domestic B2B trade and to interna-
tional B2B contracts (irrespective of dispa-
rate regulations applying to consumer sale 
contracts, which will be discussed later on). 

In spite of the doubtless success of the 
Vienna Convention in standardising the 
base contract in international trade, i.e. the 
contract for the sale of goods, and despite 
its being up to date with the development 
of means for long-distance communication 
as of that time6, the technological leap that 
has occurred since its adoption in 1980 has 
triggered the need for updating solutions, 
so that it reflects the e-commerce reality. 

3. Using Electronic 
Communications 
in International Contracts

3.1. Scope of the Regulation

UNCITRAL took up the challenge of 
adjusting conventions regulating internatio-
nal trade to date, in particular the Vienna 
Convention, to the reality of electronic 
commerce, by drafting the United Nations 
Convention on the Use of Electronic Com-
munications in International Contracts of 
23 November 2005 (ECC). The purpose the 
EEC is to remove obstacles to the use of 
electronic communications in international 
contracts. In order to increase the certainty 
of electronic communication in contractual 
relations between businesses from different 
countries, it is of great importance that basic 
terms referring to such communication, as 
well as the way of determining the place of 
business of a party to the contract, the mode 
of dispatching and confirming actions and 
the application of automatic ICT systems 
are specified in detail. To this aim, the EEC:
• ensures that online contracts are equally 

valid and enforceable as contracts ente-
red into traditionally (Art. 8.1); 
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• introduces the equivalence of the writ-
ten and of the electronic form and 
determines the criteria of authentication 
methods (Art. 9);

• defines the terms vital for the conclusion 
of contracts in the online environment 
such as “communication”, “electronic 
communication”, “originator”, “addres-
see” and “place of business” (Art. 4). 
Further details on the place of busi-

ness are provided in Art. 6, according to 
which “the place of business location is not 
a place of business merely because that 
is (a) where equipment and technology 
supporting an information system used by 
a party in connection with the formation 
of a contract are located; or (b) where the 
information system may be accessed by the 
parties” (Art. 6.4), and “The sole fact that 
a party makes use of a domain name or 
electronic mail address connected to a spe-
cific country does not create a presumption 
that its place of business is located in that 
country” (Art. 6.5). This indicates that if, 
at a specific location, there is for instance 
a website server or a system that may be 
available for others, it does not determine 
the possibility of acknowledging the said 
location as the place of business; also using 
domains or e-mail addresses tied to a parti-
cular country does not provide presumption 
that the place of business is in that country. 

What is important for the business prac-
tice is also the clarification of the moment 
of dispatch and the moment of receipt of 
electronic communication (Art. 10). More-
over, a proposal to conclude an online con-
tract which is not addressed to one or more 
specific parties is to be considered as an 
invitation to make offers, unless it clearly 
indicates the intention of the party making 
the proposal to be bound in case of accep-
tance (Art. 11).

3.2. Status of Ratification 

The substantive rules of the ECC strive 
to regulate the basic terms and standards 
and thus constitute an important legislative 
model for regulating international online 
trade. One can only regret that in spite of 
11 years having passed since the adoption 
of the ECC, it has not become common 
law following the example of the Vienna 
Convention. So far only seven countries 
have ratified it (20 have signed it), and 
there are no EU member states among 
them7.

As stated in the opinion of the Polish 
ICT Chamber (Polska Izby Informatyki 
i Telekomunikacji, PIIT) on Poland signing 
and ratifying the UNCITRAL Convention 
on the Use of Electronic Communications 
in International Contracts (2006): “From 
the point of view of the Polish legislator 
the Convention fills a gap concerning the 
use of electronic communications in inter-
national trade with non-EU states. The 
effectiveness and the real role of the Con-
vention depends on the number of States 
that decide to accede it. One ought to note 
that China and Singapore, among others, 
are signatories to the act. One may expect 
more states to accede the Convention in 
the near future. It is the stance yet to be 
presented by developed countries that will 
play a significant role in that matter” (Pol-
ska Izba Informatyki i Telekomunikacji, 
2006)8.

Indeed, the significance of the EEC 
depends on the stand of leading countries, 
including EU member states. It would be 
simplest if the whole EU were to directly 
accede as party to the ECC – as the Con-
vention itself provides for such a possibility 
(Art. 17). Nevertheless, from the point of 
view of business practice one should avoid 
a situation which the PIIT cautions about 
in case of Poland joining the ECC, namely 
“when different legal regimes exist con-
currently, depending on whether the two 
parties to a contract have their place of 
business in Poland, or whether one of the 
traders has its place of business in Poland 
and the other in an EU member state; or, 
finally, whether contacts involve a Poland-
based trader and another one established 
in a Convention member state” (Polska 
Izba Informatyki i Telekomunikacji, 2006; 
Waglowski, 2006).

One of the undeniable advantages of the 
ECC is that it is deeply set in other acts of 
international trade law created under the 
auspices of UNCITRAL, the Vienna Con-
vention and the model law on electronic 
commerce and on electronic signatures 
in particular. This underlies the potential 
of the ECC becoming an impulse for the 
creation of a standardised law regulating 
international e-commerce. Cooperation 
in this respect seems indispensable since, 
restricted to the single market of the EU, 
the harmonisation of the legal framework 
for electronic commerce is insufficient in 
view of the nature of the Internet9.
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4. Consumer Protection in Online 
Contracts 

4.1. Need for Consumer Protection

E-commerce creates enormous oppor-
tunities for consumers and businesses, 
including small and medium companies. 
By using the Internet, consumers can take 
advantage of price differences between 
countries. At the same time, SMEs may 
offer their products to a potentially unli-
mited number of buyers without the need 
to build up and maintain expensive distri-
bution networks. In order to fully utilise 
this potential, consumers’ rights need to be 
adequately protected in the online environ-
ment. At the same time, the scope of pro-
tection offered online to consumers should 
not differ significantly between countries, 
as those differences may be considered as 
barriers for companies interested in cross-
-border sales. Such assumptions guided the 
creation of the Consumer Rights Directive.

4.2. Scope of Harmonisation 

The Consumer Rights Directive charts 
a new direction for the development of 
consumer law within the EU because it 
replaced the minimum harmonisation 
approach with maximum harmonisation 
(Mokrysz-Olszy ska, 2013). The CRD 
introduced significant changes in relation 
to off-premises contracts and distance con-
tracts, including those concluded on the 
Internet. Apart from standardising terms, 
including the definition of a “consumer”, 
“off-premises contract” and “distance con-
tract” as well as the definitions of such 
notions as “durable medium”, “digital 
content”, the CRD changed the range of 
information the trader is obliged to provide 
to the consumer and the right to withdraw 
from a contract in off-premises contracts 
and distance contracts. Detailed informa-
tion requirements in this respect are men-
tioned in Art. 6, which lists 21 points the 
consumer should be informed about by 
the trader in a clear and comprehensible 
way before concluding a contract. If the 
trader has not complied with the informa-
tion requirements on additional charges or 
other costs or on the costs of returning the 
goods, the consumer should not bear those 
charges or costs (Art. 6.6).

Among the formal requirements con-
cerning online contracts, one ought to pay 
attention to Art. 8.2, i.e. directly before 

placing an order, the consumer should be 
made aware in a clear and prominent man-
ner about the key features of the product 
or services. The trader should also ensure 
that the consumer, when placing his order, 
explicitly acknowledges that the order 
implies an obligation to pay. If placing an 
order entails activating a button or a simi-
lar function, the button or similar function 
shall be labelled in an easily legible manner 
only with the words ‘order with obligation 
to pay’ or a corresponding unambiguous 
formulation indicating that placing the 
order entails an obligation to pay. If the 
trader has not complied with this obliga-
tion, the consumer should not be bound by 
the contract or order.

Also the subsequent paragraph of Art. 8 
of the CRD refers directly to e-commerce 
and contains a requirement for websites to 
feature clear and legible information on 
potential limitations concerning the deli-
very and the accepted forms of payment.

The next provisions of the CRD (Artic-
les 9–14) determine in detail the right of 
the consumer to withdraw from a distance 
contract or off-premises contract over 
a period of 14 days without giving any 
reason and without incurring any costs 
other than those precisely provided for in 
those regulations; they stipulate consequ-
ences of omission of information on the 
right of withdrawal – in such a case the 
withdrawal period expires 12 months from 
the end of the initial withdrawal period. 
The consumer exercises his right of with-
drawal from the contract by informing the 
trader of his decision before the expiry of 
the withdrawal period. For this purpose, 
the consumer may use the model with-
drawal form as set out in an annex to the 
CRD, or he may make any other unequ-
ivocal statement setting out his decision to 
withdraw from the contract. The effects of 
withdrawal from the contract, the obliga-
tions of the trader and the obligations of 
the consumer in the event of withdrawal 
have been detailed in the CRD, too.

Significant provisions have been made 
in order to eliminate hidden costs, by way 
of which consumers gain protection aga-
inst any type of price traps. The directive 
provides for the obligation to reveal the 
total cost of goods or services; if the tra-
der fails to meet the information require-
ments concerning extra charges or costs, 
the consumer shall not be bound to cover 
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these expenses, and if the trader has not 
obtained the consumer’s express consent 
but has inferred it by using default options 
which the consumer is required to reject in 
order to avoid the additional payment, the 
consumer shall be entitled to reimburse-
ment of this payment (Art. 22). The aim is 
to eliminate extra payments for the use of 
credit cards and telephone lines used by the 
consumer to get in touch with the trader 
with regard to the contract (pursuant to 
Art. 19, Member States shall prohibit tra-
ders from charging consumers, in respect of 
the use of a given means of payment, fees 
that exceed the cost borne by the trader for 
the use of such means).

4.3. Assessment

The purpose of the Consumer Rights 
Directive was not only to extend the protec-
tion of consumers but also to abolish legal 
differences (by adopting the maximum har-
monisation rule), found to be a fundamental 
barrier to the development of cross-border 
trade, including online transactions. In view 
of the fact that the chief reason for a consu-
mer to refrain from online shopping abroad 
is a lack of trust and the uncertainty as to the 
legal regulations binding in such a situation 
and as to the actual possibility of enforcing 
one’s rights, it seems that the mere fact of 
harmonising rules and increasing the trans-
parency of deals by way of a standardised 
scope of information addressed to the con-
sumer should undoubtedly contribute to 
overcoming those barriers.

The benefits for consumers, related 
above all to broader access to information 
that will facilitate making conscious deci-
sions when buying online, translate ultima-
tely to benefits of the traders: increasing 
trust in the electronic forms of shopping 
will serve to promote them, and the awa-
reness of uniform rights on the EU market 
allows for overcoming fears and psycholo-
gical opposition against concluding cross-
-border contracts. 

The opportunity to withdraw easily, and 
at no cost, from a failed transaction within 
14 days reduces risks and raises the sense 
of safety of the consumer, thus increasing 
the probability of purchases on the Internet 
by those yet undecided or sceptical about 
online shopping. On the other hand, one 
must take into account a potential rise in 
the number of returns and, consequently, 
the growth of operating costs of businesses. 

One-off costs incurred by traders when 
adjusting the software of websites and the 
rules of shops, as well as when traders 
have to implement new template contracts 
taking into account the content of new 
regulations, should be set off in the long 
term by savings on costs of legal service 
thanks to the standardisation of rules of 
business in the cross-border trade on the 
EU market, as well as by a drop in trans-
action costs in view of the standardisation 
of promotion in cross-border trade. Posi-
tive to both consumers and traders, the 
consequences of the CRD will ultimately 
serve to eliminate the barriers that hinder 
electronic cross-border commerce and to 
bolster the chances of small and medium 
companies.

5. Digital Single Market

Further harmonisation of the law on 
electronic commerce within the EU will be 
related to the implementation of legislative 
initiatives under the so-called Digital Single 
Market Strategy for Europe. In spite of the 
dynamic increase in the number of e-com-
merce transactions concluded in the EU, 
a vast majority of them are domestic trans-
actions executed in particular countries. In 
2014, only 16% of all online transactions in 
the EU were also cross-border deals (Pro-
posal for a Regulation on cross-border par-
cel delivery services, 2016). This means that 
the potential benefit from access to foreign 
markets via the Internet is used only frac-
tionally. This state of affairs could change 
as a result of the implementation of the 
Digital Single Market Strategy proclaimed 
by the European Commission on 6 May 
2015 (Communication from the Commis-
sion, 2015).

In May 2016, the European Commission 
presented three initiatives striving towards 
the elimination of the chief barriers to 
development of electronic commerce 
within the single market. The goal of those 
initiatives is:
a) to prevent geo-blocking and other forms 

of discrimination based on customers’ 
nationality or place of residence,

b) to reduce postal charges for cross-bor-
der parcels, and

c) to improve the protection of consumers 
and to establish guidelines as to unfair 
commercial practices in the digital 
world. 
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5.1. Preventing Geo-Blocking

Citizens of the EU may freely purchase 
goods in other countries. However, this 
concerns chiefly purchases made in brick-
-and-mortar shops when the customer 
stays temporarily in a different state. Such 
shopping concerns mostly towns close to 
the border and tourists. As shown by rese-
arch of the European Commission, in the 
case of online shopping in other states, it 
often happens that access to a website is 
blocked and the Internet user is rerouted 
to a website in the home country of the 
Internet user or payment by credit or debit 
card from a particular country is required 
(so-called geo-blocking). Blocking such 
transactions means that it is impossible to 
use the potential of benefits yielded by the 
Internet. Such a state of affairs is incompa-
tible with the overall objective of the EU of 
building a single market.

In view of the above, the European 
Commission has presented a proposal for 
a regulation on addressing geo-blocking 
and other forms of discrimination based 
on customers’ place of residence or place 
of establishment or nationality, which is to 
ensure equal treatment of Internet users 
doing shopping on websites in other EU 
member states. The regulation provides 
that Internet users should have access to 
the same language versions of websites of 
a seller from a different country, the same 
product range, terms of trade and forms 
of payment, irrespective of their nationa-
lity and place of residence (Articles 3–5). 
Discriminatory treatment of Internet users 
from other countries shall be admissible 
only if it is objectively justified for reasons 
of taxation or of public interest (Proposal 
for a Regulation on addressing geo-bloc-
king and other forms of discrimination 
based on customers’ nationality, 2016). 
At the same time, the regulation stipula-
tes that all restrictions imposed on traders 
with regard to passive sales shall be void 
(Art. 6). In order to ensure the enforce-
ment of the said rules in each EU member 
state, the member states shall designate 
a body responsible for the enforcement of 
the aforementioned rules, and in relation 
to this, each member state shall appoint 
a body for providing practical assistance 
to Internet users in case of a dispute with 
traders (Articles 7–8).

5.2. Cross-Border Parcel Delivery Services

One of the important barriers to the 
development of cross-border trade within 
the EU are high costs of international par-
cel deliveries. The price advantage of tra-
ders from, for instance, Poland over a com-
petitor from West Europe may be offset by 
high costs of delivery the consumer would 
have to bear if deciding to have a good 
delivered from Poland. From a study of 
the European Commission it follows that 
“[...] the prices charged by universal service 
providers for cross border deliveries are 
often three to five times the domestic 
price” (Proposal for a Regulation on cross-
-border parcel delivery services, 2016). 
The European Commission names seve-
ral reasons for this state of affairs, among 
them: (i) high barriers to market entry 
of international deliveries, (ii) ineffec-
tive and inconsistent regulatory oversight 
over international delivery services, which 
leads to member states lacking information 
necessary to identify possible market failu-
res, (iii) the poor knowledge of consumers 
and firms on operators and prices, as well 
as (iv) the price policy of retailers (Propo-
sal for a Regulation on cross-border parcel 
delivery services, 2016).

The European Parliament and Council 
proposal for a regulation on cross-bor-
der parcel delivery services is an attempt 
to change this situation. The proposal is 
supposed to improve the effectiveness and 
consistence of regulatory oversight in the 
postal sector, stimulate competition, and 
reduce prices and unjustified price discre-
pancies by raising price transparency. The 
new regulation is to warrant domestic regu-
latory bodies’ access to data needed by 
them to monitor cross-border markets and 
to verify the price availability, as well as to 
set prices depending on the costs (regula-
tory oversight). As part of that oversight, 
postal operators delivering parcels will 
pass on, to the national regulatory body, 
information on the turnover generated by 
the operator with parcel delivery services 
made in the country, and with cross-border 
postal deliveries arriving to and leaving the 
country (Art. 3). At the same time, opera-
tors rendering universal services will pro-
vide the domestic regulatory bodies with 
public price lists of charges for the delivery 
of postal parcels. Next, the European Com-
mission will publish these on a website in 
order to increase competition and improve 
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the transparency of tariffs. As part of the 
regulatory oversight, domestic regulatory 
bodies will also evaluate the affordability of 
charges for cross-border services of parcel 
delivery, juxtaposing them among others 
with charges for comparable domestic par-
cel delivery services in the member state of 
consignment and the member state of final 
destination, including charges for postal 
deliveries coming from other member sta-
tes. They will also check if the charges in 
question have been applied uniformly to 
parcels going to at least two member states. 
If the domestic regulatory body determines 
that the charges for the cross-border deli-
veries were not affordable, then the opera-
tor will have to present information justify-
ing the level of the charges. The regulation 
is also supposed to introduce the rule of 
transparent and non-discriminatory cross-
-border access of third parties to cross-bor-
der services or the infrastructure of parcel 
delivery (Art. 6).

5.3. Cooperation of Consumer Protection 
Bodies

At the moment, the cooperation 
between EU member states in terms of 
consumer protection is subject to Regu-
lation (EC) 2006/2004 of the European 
Parliament and of the Council of 27 Octo-
ber 2004 on cooperation between natio-
nal authorities responsible for the enfor-
cement of consumer protection laws. The 
forms of cooperation stipulated under this 
regulation were created bearing in mind 
the needs of traditional economy and they 
do not ensure a fast reaction to European 
Union-wide practices violating consumer 
rights on the Internet.

In line with the Proposal of amendments 
to Regulation 2006/2004, national consu-
mer protection authorities will be able 
to, among others, obtain data identifying 
sellers guilty of violating consumer rights 
from online service suppliers, owners of 
domain registries and banks (Art. 8.2b), 
to use the mystery shopper institution in 
order to verify the occurrence of viola-
tions (Art. 8.2f), such as for instance geo-
-blocking, and to order the shut-down of 
a website or a domain (Art. 8.2l).

The regulation determines also that in 
the case of violations of consumer rights 
extending to more than one member state, 
the European Commission will ensure 
that only one coordinated, one-stop-shop 

review be run. This will enable a faster 
reaction and will limit the costs of holding 
multiple procedures within the EU.

5.4. Fighting Unfair Commercial Practices

Adopting Directive 2005/29/EC of the 
European Parliament and of the Council of 
11 May 2005 concerning unfair business-to-
-consumer commercial practices constitu-
ted an important step towards harmonising 
the interests of consumers in the EU. The 
momentousness of the directive results from 
the fact that it is based on a definition of 
unfair commercial practices which in itself 
has to be regarded as success, considering 
the diversity of legal cultures within the EU 
in their approach to such terms as hone-
sty and professional diligence. The direc-
tive is comprehensive, because it covers, 
as a whole, commercial contacts between 
business and consumers, i.e. contacts from 
before concluding a transaction (promotion, 
marketing), during and after the transac-
tion. At the same time, the directive has 
been devised to be flexible – general clauses 
describing various categories of unfair mar-
ket practices have been supplemented by a 
hands-on list of practices considered unfair 
in all circumstances. Domestic provisions 
adopted on the basis of the directive are fre-
quently applied by domestic authorities for 
consumer protection. Concurrently, nearly 
48% of all cases handled by the European 
Consumer Centres from 2007 until 2015 
concerned the scope of the directive (Euro-
pean Commission, 2016).

The goal of the updated guidance of the 
European Commission is to clarify which 
measures of traders in the digital world 
qualify as unfair commercial practices. 
Amongst the numerous detailed recom-
mendations, the new guidance describes 
situations in which online platforms shall 
be considered traders10. These platforms 
act, as a rule, as an agent between busi-
ness and consumers; however, they will 
qualify as traders subject to information 
requirements pursuant to the directive, e.g. 
if they charge a commission fee for a deal 
concluded through a website (Commission 
Staff Working Document Guidance on the 
implementation/application of Directive 
2005/29/EC on unfair commercial practi-
ces). Moreover, the owners of online plat-
forms should clearly state that the legal 
protection of consumer applies only to the 
transaction with users of platforms which 
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are also traders. At the same time, online 
platforms should be organised in such 
a way as to enable the traders using them 
to meet the information duties imposed 
on traders. With regard to search engines, 
the Guidance demands among others the 
unambiguous separation of results of the 
so-called natural search from sponsored 
search hits. The Guidance also determines 
the requirements of presenting commercial 
offers via price comparison websites.

6. Conclusions

From the point of view of practice of elec-
tronic trade, the standardisation on an inter-
national scale of all legal rules pertaining 
to commercial law seems to be an optimal 
solution. Over recent years, the unification 
of the legal framework for electronic com-
merce in the EU has become increasingly 
prominent. The harmonisation of law serves 
the implementation of one overriding goal, 
i.e. the establishment of a single market also 
with regard to services provided online. The 
harmonising initiatives reach widely, as they 
are among others to stimulate competition 
on the Internet, to limit transaction costs 
and to protect consumer interests. It can 
be thus expected that they will eventually 
result in an increase of security of online 
trade and a rise of the share of cross-border 
transactions in the overall number of online 
transactions carried out within the EU. 

On account of the nature of the Inter-
net, harmonisation of the legal framework 
for electronic commerce, restricted to the 
single market of the EU, seems insufficient. 
In the meantime, progress in harmonising 
the legal framework for electronic com-
merce on a wider, international (global) 
scale seems very limited, against the back-
drop of harmonisation in the EU. Although 
there is already a certain standardisation 
acquis with regard to both business-to-
-business (B2B) trade and consumer trade 
(B2C), over the past years there has been 
hardly any progress regarding the ratifi-
cation of the fundamental convention 
that constitutes the legislative model of 
essential online transaction terms, i.e. the 
Convention on the Use of Electronic Com-
munications in International Contracts. In 
view of the above concerns, differences in 
regulating e-commerce around the world 
create barriers to the development of using 
the Internet for cross-border trade.

Endnotes
1 For economic entities operating in interna-

tional trade, this means the necessity of not 
only keeping track of regulations under alien 
legal systems, but also of knowing the rules on 
conflict of laws. Furthermore, applying flexible 
linking factors (such as the ‘closest connection’ 
principle in law), in addition to exact linking 
factors, such as the place of business, place of 
registration, place of conclusion or performance 
of contract, increases the margin of freedom the 
judge has when determining the applicable law 
with respect to a contract, which also restricts 
the predictability of rulings.

2 We treat among others the regulations of the 
UN Commission on International Trade Law 
on electronic commerce and electronic signa-
tures (UNCITRAL Model Law on Electronic 
Commerce (1996); UNCITRAL Model Law on 
Electronic Signatures (2001)) as model laws.

3 Many conventions have never come into force 
due to insufficient ratifications needed for the 
act to come into effect or they have never taken 
on practical meaning in view of the tiny num-
ber of states that acceded the conventions. The 
UN Convention on Contracts for the Inter-
national Sale of Goods, drafted in Vienna on 
11 April 1980 and ratified by 85 states (status 
as of 3.5.2016 http://www.uncitral.org/uncitral/
en/uncitral_texts/sale_goods/1980CISG_status.
html) is a positive exception to the rule. Poland 
has been party to the said Convention since 
1.6.1996 (Journal of Laws of 13 May 1997).

4 The definition of an international (sales) con-
tract according to the Vienna Convention: the 
sale of a good is considered international if the 
parties to the contract have their places of busi-
ness in different states. 

5 Pursuant to Article 1.1 of the Vienna Conven-
tion, it shall apply to contracts of sale of goods 
between parties whose places of business are in 
different states: (a) when the states are Con-
tracting States; or (b) when the rules of private 
international law indicate the application of the 
law of a Contracting State.

6 The Vienna Convention devotes particular 
attention to concluding contracts between 
those absent, i.e. by exchanging an offer and 
an acceptance. In this area differences between 
national laws with regard to the terms of validity 
of an offer and of accepting it, determining the 
moment the parties entered into the contract 
etc., were particularly cumbersome for interna-
tional trade practice.

7 Ratification status as of 1.7.2016, http://www.
uncitral.org/uncitral/en/uncitral_texts/elec-
tronic_commerce/2005Convention_status.html.

8 Predictions made about the extension of the 
group of States Parties to the Convention have 
not come true; indeed, in spite of signing the 
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Convention on 06.07.2006, China has still not 
ratified the act (as of 25.08.2016).

 9 For the overview of the EU initiatives in this 
area refer to: http://ec.europa.eu/justice/con-
tract/digital-contract-rules/index_en.htm. 

10 For instance, search engines (e.g. Google, 
Yahoo!), social networking sites (e.g. Facebook, 
Twitter), review-collecting websites (e.g. Tripad-
visor), price comparison websites (e.g. Trivago.
com, Rentalcars.com, Kayak.com, Booking.
com), collaborative economy platforms (e.g. 
Airbnb, Uber, BlaBlaCar), e-commerce plat-
forms (marketplaces, e.g. Zalando, Alibaba, 
Ebay), app stores (e.g. Apple App Store, Google 
Play), collective buying websites (e.g. Groupon).
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